ALERT:
HEALTH CARE REFORM BILL

PATIENT'S BILL OF RIGHTS
GUIDANCE ISSUED

Recently released interim final regulations provide guidance on implementation of the so-
called Patient’s Bill of Rights provisions of the health care reform law. The guidance
specifically addresses the following provisions:

Prohibition of lifetime dollar limits on health benefits

Restrictions on annual dollar limits on health benefits

Prohibition of preexisting condition exclusions for enrollees under age 19
Prohibition of coverage rescissions

Patient protections regarding coverage of emergency services and access to certain
health care providers

These Patient’s Bill of Rights insurance reform provisions (and the interim final rules
implementing them) are applicable to employer-sponsored group health plans at the start of
the first plan year beginning on or after September 23, 2010 (January 1, 2011 for a calendar
year plan).

All of the provisions listed above are among those referred to as the insurance reform
provisions of the health care reform law. It’s important to know this because recent
guidance provides details on certain exemptions from the insurance reform provisions. The
Department of Labor has posted a chart that lists the health care reform law’s insurance
reform provisions, which can be found here.

Despite the name, the insurance reform provisions (including the Patient’s Bill of Rights
requirements listed above) generally apply to both insured and self-insured employer-
sponsored group health plans, among others. Plans are exempt from these rules, however, to
the extent that they provide excepted benefits, meaning that stand-alone dental and vision
benefits, as well as most cafeteria plan health flexible spending arrangements, are exempt
from these requirements. Retiree-only plans also are exempt from these requirements.
While most of these provisions apply to both grandfathered and non-grandfathered plans,
the patient protections regarding coverage of emergency services and access to certain
health care providers do not apply to grandfathered plans. For additional information about
exemptions for excepted benefits, retiree-only plans and grandfathered plans, see Willis
Human Capital Practice Vol. 3, No. 12 “Regulations on Grandfathered Plans.”



Group health plans generally may not establish any lifetime limit on
the dollar amount of benefits for any individual. A plan may impose a
lifetime limit on the dollar amount of benefits for an individual with
respect to specific benefits that are not essential health benefits,
provided those limits are otherwise permitted under applicable state
or federal law. In addition, the rules do not prohibit the plan from
completely excluding benefits for a particular condition. It appears,
however, that if any benefits are provided for a condition, then the
rule regarding lifetime limits applies.

The elimination of all or substantially all benefits to diagnose or
treat a particular condition (or elimination of benefits for any item
that is needed to diagnose or treat a particular condition) causes a
plan to cease to be a grandfathered plan. While grandfathered plans
are subject to the prohibition on lifetime maximums, the adoption of
any benefit exclusions to compensate for the elimination of a
lifetime maximum may result in a loss of grandfather plan status.
This loss would cause the application of certain provisions that
might otherwise have been avoided.

ESSENTIAL HEALTH BENEFITS

The regulations define essential health benefits by referring to
guidance that the Department of Health and Human Services (HHS)
has not yet provided. Therefore, the only explanation of essential
health benefits is the requirement in the statute that HHS provide a
definition that includes at least items and services in the following
broad categories:

Ambulatory patient services

Emergency services

Hospitalization

Maternity and newborn care

Mental health and substance use disorder services, including
behavioral health treatment

Prescription drugs

Rehabilitative and habilitative services and devices
Laboratory services

Preventive and wellness services and chronic disease
management

B Pediatric services, including oral and vision care

Because these categories are so broad, it appears that almost all
benefits provided by most employer-sponsored medical plans will
qualify as essential health benefits. For plan years beginning before
HHS defines essential health benefits, the agencies that enforce this
prohibition will take into account good faith efforts to comply with a
reasonable interpretation of the term ‘essential health benefits.” A
plan must apply a consistent definition of essential health benefits
to take advantage of this non-enforcement policy. Given that

individuals — who are not bound by the
agencies’ non-enforcement policy — will
be entitled to enforce this prohibition
directly, employers should consider
treating all health benefits as essential
health benefits unless, like stand-alone
dental and vision plans, they are
specifically exempted.

LIFETIME LIMITS OTHER
THAN DOLLAR LIMITS

The regulations are silent on whether the
prohibition also applies to other types of
lifetime limits, such as limits on the
number of doctor visits or days of
hospitalization for which an individual
can receive benefits. It appears that such
limits are currently still allowed, but
employers should ensure that such limits
are not combined with dollar limits on
the same items (e.g., no more than $300
in benefits for any physician visit)
because the combination is effectively a
lifetime dollar limit. The rules do not
indicate whether the addition of this type
of limit will result in loss of
grandfathered status. Employers relying
on the grandfather plan protections
should consider that issue carefully
before adopting such limits.

CAUTION FOR SELF-
INSURED PLANS WITH
STOP-LOSS COVERAGE

Insurers issuing group health insurance
policies are required to comply with the
prohibition on lifetime limits, but
reinsurers and stop-loss carriers are not
directly subject to these requirements.
Therefore, employers that sponsor self-
insured plans will need to determine
whether their current reinsurance or
stop-loss coverage arrangements will be
adequate once this provision becomes
effective.

TRANSITION
REQUIREMENTS

The regulations require that plans
communicate the elimination of lifetime
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dollar limits to those most affected by it: individuals who reached a lifetime limit under a
plan prior to its elimination but who remain enrolled in the plan. In addition to
communicating this change to such individuals, if multiple benefit options are available,
these enrollees must be allowed a 30-day enrollment period during which they may switch
to any benefits option that is available to similarly situated employees when they are first
eligible or have a special enrollment opportunity.

The same enrollment opportunity must also be offered to individuals who previously
reached a lifetime limit and who are no longer enrolled in the plan, provided they remain
eligible for coverage under the plan. Individuals offered this enrollment opportunity cannot
be required to pay more for coverage than similarly situated individuals who did not lose
coverage by reason of reaching a lifetime limit on the dollar value of all benefits. Notice of
this enrollment opportunity must be provided, and regulators have provided model
language (click here) that can be used for this purpose. Both the notice and enrollment
opportunity must be provided no later than the first day of the first plan year beginning on
or after September 23, 2010. The notice may be provided to the employee on behalf of
dependents and may be included with other enrollment materials distributed to employees,
provided the statement is prominent.

EXAMPLE DEF Company maintains a group health plan with a calendar year plan year.
The plan has a single benefits package. For plan years beginning before September 23,
2010, the plan has a lifetime limit on the dollar value of all benefits. Tom, an employee
of DEF Company, and his spouse Mary, were enrolled in DEF Company'’s group health
plan at the beginning of the 2008 plan year. On June 10, 2008, Mary incurred a claim
for benefits that exceeded the lifetime limit under DEF Company's plan and ceased to
be enrolled in the plan. Mary is otherwise eligible for coverage under DEF Company'’s
group health plan, and Tom continues to be covered under the plan.

At least 30 days before January 1, 2011, DEF Company's group health plan gives Mary
written notice informing her that the lifetime limit on the dollar value of all benefits no
longer applies, that individuals whose coverage ended by reason of reaching a lifetime
limit under the plan are eligible to enroll in the plan, and that individuals can request
such enrollment through December 31, 2010 with enroliment effective January 1, 2011.
The plan has complied with the requirements to provide a timely written notice and
enrollment opportunity to Mary that lasts at least 30 days.

EXAMPLE XYZ Company offers two medical benefits options to eligible employees (a
low-cost option with a $1 million lifetime limit and a high-cost option with a $2 million
lifetime limit). The plan year for both options begins October 1and ends September 30.
Rob, an XYZ employee, and Sue, Rob's child, were enrolled in family coverage under the
low-cost option for the plan year beginning on October 1, 2008. On May 1, 2009, Sue
incurred a claim for benefits that exceeded the lifetime limit under the low-cost option,
and Rob switched his family coverage to the high-cost option. Not later than October 1,
2010, XYZ must provide Rob and Sue an opportunity to enroll (including written notice
of an opportunity to enroll) in any benefits package available to similarly situated
individuals who enroll when first eligible, including the low-cost option. The opportunity
to enroll must continue for at least 30 days, with enrollment effective not later than
October 1, 2010.
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Annual limits on the dollar value of benefits under a group health
plan are prohibited, subject to several exceptions.

B Asinthe case of lifetime dollar limits, annual limits on the

dollar amount of benefits for an individual are permitted
with respect to specific benefits that are not essential health
benefits, provided those limits are otherwise permitted
under applicable state or federal law.

Likewise, non-dollar-denominated annual limits should still
be permissible.

In addition to the exemption noted above for excepted
benefits, including most cafeteria plan health flexible
spending arrangements (FSAs), the regulations provide that
all health FSAs - not just those offered through cafeteria
plans — may have annual dollar limits on benefits. A health
FSA for this purpose is a program under which the maximum
amount of expenses that may reasonably be expected to be
reimbursed is less than five times the value of coverage
under the program.

EXAMPLE An employer provides a health reimbursement
arrangement (HRA) to its employees under which the
employer adds $100 each month to the amount that is
available under the HRA to reimburse expenses. Any
amount that an individual does not spend rolls over
indefinitely and remains available to the individual. To
control cash flow, the employer has adopted an annual
limit on reimbursements under the HRA of $1,500 per
calendar year. The employer has concluded that the
COBRA premium for this coverage (less the 2% add-on)
accurately reflects the value of the coverage, and has
calculated the COBRA premium (less the 2% add-on) as
S50 per month ($600 per year). Because the maximum
benefit under the HRA for a year ($1,500) is less than five
times the value of the coverage for the year (5600 X 5 =
$3,000), the HRA qualifies as a health FSA for which an
annual dollar limit on benefits is permitted. (For
information on calculating the COBRA premium for an
HRA, see Willis Alert #69, “Square Pegs: Applying
COBRA to Health Reimbursement Arrangements.”

In addition to the provision allowing annual limits on health
FSAs (which includes some HRAs), the regulations indicate
that when an HRA is integrated with other group health plan
coverage, and the group health plan coverage (by itself) is

compliant with the restrictions on annual
dollar limits, the fact that the HRA, by
itself, would not be compliant is excused
because the combined benefit satisfies the
requirement.

NOTE: Regulators are requesting
comments regarding the application of
the rules to stand-alone HRAs that are not
health FSAs as described above, and also
are not excepted benefits or retiree-only
plans that are exempted from complying
with the annual dollar limits provision.

B Beginning with the 2013 tax year, health
care reform limits salary reduction
contributions to a health FSA to $2,500
each year (indexed for inflation), and the
restrictions on annual dollar limits do not
affect this limit. Similarly, the grandfather
rules provide that health FSAs may adopt
the required annual election limit without
losing grandfathered status (assuming that
the health FSA was not already exempt as
an excepted benefit or otherwise).

B The annual dollar limits prohibition also
does not apply to medical savings
accounts (MSAs) or health savings
accounts (HSAs).

PHASED ANNUAL LIMITS

The prohibition of annual dollar limits will be
phased in. This is intended to reduce the
potential for premium increases while
continuing to provide access to essential
health benefits. Annual limits on the dollar
value of essential health benefits may not be
less than the following amounts for plan years
beginning before January 1, 2014:

B $750,000 for plan years beginning on or
after September 23, 2010, but before
September 23, 2011

B $1.25 million for plan years beginning on
or after September 23, 2011, but before
September 23, 2012

B $2 million for plan years beginning on or
after September 23, 2012, but before
January 1, 2014.

A plan may generally not impose an annual
dollar limit on essential health benefits for
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any plan year beginning after December 31, 2013. These amounts are minimums and the plan may use a higher
annual dollar limit or impose no annual dollar limits at all. In determining whether a permitted annual dollar limit
for a plan year beginning before January 1, 2014 has been met, a health plan may take into account only essential
health benefits. In addition, the minimum annual limits for plan years beginning before 2014 apply on an
individual-by-individual basis. Any annual dollar limit on benefits that applies to families may not operate to deny a
covered individual the minimum annual benefits for the plan year.

Under the grandfather rules, a plan can lose its grandfathered status in certain situations involving annual limits:

B Aplan that, on March 23, 2010, did not impose an overall annual or lifetime limit on the dollar value of all
benefits ceases to be a grandfathered health plan if it adds any overall annual limit on the dollar value of
benefits.

B Aplan that, on March 23, 2010, imposed an overall lifetime limit on the dollar value of all benefits but no overall
annual limit on the dollar value of all benefits ceases to be a grandfathered health plan if it adopts an overall
annual dollar limit that is lower than the dollar amount of the lifetime limit that was in place on March 23,
2010.

B Aplan that, on March 23, 2010, imposed an overall annual limit on the dollar value of all benefits ceases to be a
grandfathered health plan if it decreases the annual dollar limit (regardless of whether the plan also imposed an
overall lifetime limit on March 23, 2010 on the dollar value of all benefits).

While plans must comply with rules regarding annual maximums regardless of grandfathered status, employers
relying on the protections of grandfather plan status must be aware that making changes with respect to annual
limits may result in the application of provisions that might otherwise have been avoided.

EXAMPLE ABC Company maintains a group health plan with a plan year beginning October 1and ending
September 30. For the plan year beginning on October 1, 2009, the plan’s lifetime limit on the dollar value of
all benefits is $1,500,000. For the plan year beginning October 1, 2010, ABC must eliminate the plan’s lifetime
limit, but may impose an annual limit that is no lower than $750,000. Although adoption of this annual limit
would not violate the annual limit requirements, it will cause ABC's plan to cease being a grandfathered plan.
For additional information about the grandfather rule, including the consequences of losing grandfathered
status, see Willis Human Capital Practice Alert Vol. 3, No. 12, “Reqgulations on Grandfathered Plans.”

Assuming that ABC adopts the $750,000 annual limit for the 2010 plan year, ABC must raise the annual limit to at
least $1.25 million for the plan year beginning October 1, 2011. For the plan year beginning October 1, 2012, ABC
must raise the annual limit to at least $2 million, and it can retain that $2 million annual limit for the plan year
beginning October 1, 2013. After that plan year ends, ABC can no longer impose an overall annual limit.

ANNUAL LIMIT WAIVERS

The phase-in of the annual limit requirements is intended to ensure that individuals will continue to have access to
medical services but not at the cost of affordable premiums. In the case of limited medical plans (also known as
mini-med plans), however, the jump from current annual limits to the minimum annual limits allowed during the
phase-in is likely to significantly affect access and premiums. Therefore, the regulations provide that, for plan years
beginning before January 1, 2014, HHS may establish a program under which the minimum annual limits permitted
during the phase-in period may be waived, allowing lower annual limits to apply, if compliance with the mandate
would result in a significant decrease in access to benefits or a significant increase in premiums. Guidance on the
waiver program and the application process will be issued by HHS.
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Group health plans - including grandfathered group health plans - are prohibited from rescinding an enrollee’s
coverage once the enrollee is covered under the plan, unless the enrollee (or a person seeking coverage on the
enrollee’s behalf) has engaged in fraud or made an intentional misrepresentation of material fact. Rescission is a
cancellation or discontinuance of coverage that applies retroactively. It includes a cancellation that treats a policy as
being void from the time of individual’s or group’s enrollment and one that voids benefits paid during the year
before cancellation. Prospective cancellation or discontinuance of coverage is not subject to the rules on
rescissions. In addition, cancellation that is retroactive solely because of failure to make required premium
payments on time is not subject to the rescission rules.

To the extent that rescission is permissible (and the plan should be clear as to when coverage can be rescinded), the
coverage cannot be cancelled unless the individual is provided with advance notice. The group health plan must
provide at least 30 calendar days’ advance written notice before coverage can be rescinded. The purpose of the
notice is to give individuals and plan sponsors time to appeal the decision to rescind coverage as well as look for
alternative coverage, if necessary. The notice must be provided to each participant who would be affected by the
rescission. The notice requirement applies regardless of whether the rescission applies to the entire group or only
an individual within the group. Given that rescission is a retroactive cancellation of coverage, it is unclear how
meaningful this advance notice requirement is. It is also unclear how claims incurred during the notice period
should be handled.

EXAMPLE PQR Company sponsors a group health plan that provides coverage for employees who work at
least 30 hours per week. Robert has coverage under the plan as a full-time PQR employee. When PQR
reassigns Robert to a part-time position, he is no longer eligible for coverage under PQR's plan. The plan
mistakenly continues to provide health coverage to Robert, collecting premiums from him and paying his
claims. After a routine audit, the plan discovers that Robert is ineligible and rescinds his coverage retroactive
to the date that Robert changed from a full-time employee to a part-time employee. Despite its mistake, the
plan cannot rescind Robert's coverage retroactively because there was no fraud or intentional
misrepresentation of material fact. The plan may cancel coverage for Robert prospectively, subject to other
applicable federal and state laws. Please note that Robert’s reduction in hours was a COBRA qualifying event
and PQR Company will need to offer Robert COBRA. Although the offer of COBRA coverage will be late (it was
due within 44 days after the reduction in hours), the 18-month COBRA coverage period will be measured from
the date of the qualifying event (i.e., the date of the reduction in hours).

EXAMPLE MNO Company sponsors a group health plan that provides coverage for employees and their
spouses and children. William has coverage under the plan for himself and his wife Michelle. In June 2010
William and Michelle are divorced. Neither William nor Michelle notifies the plan of the divorce (in accordance
with the plan’s notice procedures) and the plan continues to collect premiums from William and pay claims on
behalf of Michelle. In February 2011, after a routine audit the plan becomes aware of the divorce and rescinds
Michelle's coverage retroactive to the date of the divorce. Unless there was fraud or an intentional
misrepresentation of material fact by William or Michelle, the plan cannot rescind Michelle's coverage
retroactively. The plan may cancel Michelle's coverage on a prospective basis, subject to other applicable
federal and state laws. Please note that William and Michelle’s divorce was a COBRA qualifying event. The
plan requires that it be notified within 60 days after the qualifying event. Whether the plan must offer COBRA
depends on whether the plan has established and properly disclosed its reasonable procedures for qualifying
event notices. If it has, it can deny COBRA due to William and Michelle's failure to notify the planin a timely
manner.
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The preamble to the regulations indicates
that if regulators become aware of
attempts to undermine the rules on
rescission, they may issue additional
regulations and/or guidance to protect
individuals from losing coverage. The
regulations only address rescissions, and
regulators expect to issue future guidance
on notice requirements on coverage
cancellations other than rescissions.

The health care reform law prohibits
employer-sponsored group health plans,
among others, from applying any
preexisting condition exclusion. From
the beginning of the first plan year
starting on or after September 23, 2010
until the 2014 plan year, this rule applies
only to enrollees under age 19. For plan
years beginning in 2014 or later, the
requirement expands to cover all
enrollees (i.e., no preexisting condition
exclusion may be applied to anyone).

The current definition of a preexisting
condition exclusion in the HIPAA
portability rules continues to apply. Any
limitation or exclusion of benefits
relating to a condition based on the fact
that the condition was present before the
first day of coverage is a preexisting
condition exclusion (regardless of
whether medical advice, diagnosis, care
or treatment was recommended or
received before that date). The
regulations clarify that an exclusion of all
benefits under the plan for a condition is
not a preexisting condition exclusion if
the exclusion applies regardless of when
the condition arose relative to the
coverage effective date.

Despite using the same preexisting
condition exclusion definition as HIPAA,
the health care reform legislation
imposes a broader prohibition. In
addition to prohibiting benefit
exclusions for enrollees’ preexisting

conditions, the regulations indicate that eligibility for plan coverage
may not be denied based on an individual’s preexisting conditions. It
is unlikely that employer-sponsored group health plans, which are
already subject to HIPAA’s nondiscrimination rules, will need to
change their operations due to this expansion. These plans are
already prohibited from varying eligibility based on an individual’s
health status factors.

EXAMPLE When John starts working for MNO Company, he
enrolls himself and Charles, his 16-year-old son, in MNO's group
health plan, with coverage starting on John's date of hire,
October 15, 2010. From January 1, 2010 to October 15, 2010,
Charles had no creditable coverage, which resulted in a
significant (more than 63-day) break in coverage for him. The
MNO plan imposes its preexisting condition exclusion on Charles
as it is permitted to do under current law. Charles has asthma
and receives monthly treatment for it both before and after his
coverage under MNO's plan begins. Benefits for Charles's asthma
treatments from October 15, 2010 through December 31, 2010 are
denied because the treatments are for a preexisting condition.
MNO's plan becomes subject to the prohibition on preexisting
condition exclusions when its next plan year begins on January 1,
2011. Starting then, MNO's plan cannot exclude expenses for
treatment of Charles's asthma because he is under age 19.

The health care reform law requires employer-sponsored group
health plans, among others, to afford participants certain rights to
access health care providers and emergency services. Unlike the
restrictions and prohibitions discussed above, these protections do
not apply to grandfathered plans. For additional information about
grandfathered plans, see Willis Human Capital Practice Alert Vol. 3,
No. 12, “Regulations on Grandfathered Plans.”

CHOICE OF PRIMARY CARE PROVIDER

For those group health plans that require or allow an enrollee to
designate a primary care provider, the plan must allow each enrollee
to choose any participating primary care provider who is available to
accept the participant as a patient. Several states already have
insurance laws that provide similar “freedom of choice” rights to
participants in insured plans.

In addition, if the plan requires or allows for designation of a
participating primary care provider for a child by a participant or
beneficiary, the plan must allow participants with children to select a
doctor (allopathic or osteopathic) who is participating in the
network and specializes in pediatric medicine as the child’s primary
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care provider (if available to accept the child as a patient). The right
to choose a pediatrician as the child’s primary care provider does not
require the plan to waive or eliminate any coverage exclusions under
the terms of the plan in regard to pediatric care.

The plan must inform each participant about the terms of the plan in
regard to the designation of primary care providers, and the
regulators have provided model language (click here) for this
purpose. The notice must be included whenever the plan provides a
participant with a summary plan description (SPD) or other similar
description of benefits under the plan. However, the model notice
indicates that the notice must be provided no later than the first day
of the first plan year beginning on or after September 23, 2010. Given
that employers may not be distributing SPDs within that time frame,
employers may also want to provide in open enrollment materials.
Please note that the notice requirement would not apply to a
grandfathered plan.

ACCESS TO OBSTETRICAL OR
GYNECOLOGICAL CARE

Female plan participants seeking obstetrical or gynecological care
from a participating health provider (specializing in those specific
areas of medicine) under a plan that provides coverage for obstetric
and gynecologic care and requires the designation of a participating
primary care provider must be provided direct access to the provider.
This means that the plan cannot require preauthorizations or
referrals for obstetrical or gynecological care services. Obstetrical
and gynecological care providers will have the same authority to
provide obstetrical and gynecological care and order related services
and items as primary care providers (the provision of such care and
services by a participating health care professional specializing in
obstetrics and gynecology must be treated as if provided with the
authorization of the primary care provider).

A health care professional who specializes in obstetrics or
gynecology is defined as any individual (including a person other
than a physician) who is authorized under applicable state law to
provide obstetrical or gynecological care.

This right does not require the plan to waive or eliminate any
coverage exclusions under the terms of the plan relative to
obstetrical or gynecological care. It also does not preclude the plan
from requiring that the provider of that care notify the plan or
primary health care provider of any treatment decisions. In addition,
the plan can require the professional to agree to adhere to the plan’s
procedures on such matters as referrals, prior authorizations and
approved treatment plans.

The plan must notify participants that the plan cannot require
preauthorizations or referrals for obstetrical or gynecological care by
a participating health care professional who specializes in obstetrics
or gynecology, and the regulators have provided model language

(click here) for this purpose. Just as the
notice requirements discussed above, the
notice must be included whenever the
plan provides a participant with a SPD or
other similar description of benefits
under the plan. The model notice
indicates that the notice must be
provided no later than the first day of the
first plan year beginning on or after
September 23, 2010 so employers should
consider providing it in open enrollment
materials. Please note that the notice
requirement would not apply to a
grandfathered plan.

BENEFITS FOR
EMERGENCY CARE

If a group health plan covers any services
in a hospital’s emergency department,
the law requires that the plan cover
emergency care services without the
need for preauthorization (even if
services are provided on an out-of-
network basis) and regardless of whether
the health care provider furnishing the
services is a participating provider.
Among other things, this means that, if
services are provided on an out-of-
network basis, the plan cannot impose
any administrative requirement or
limitation on coverage that is more
restrictive than the limitations that apply
to emergency services rendered by in-
network providers.

Emergency services must be provided
without regard to any other term or
condition of such coverage other than
exclusion or coordination of benefits,
affiliation or waiting periods (as
permitted for purposes of limitations on
pre-existing condition exclusion periods
under the Public Health Service Act
(PHSA), the Employee Retirement
Income Security Act (ERISA), and the
Internal Revenue Code (IRC)) and
applicable cost sharing.

The regulations define emergency
services as including the following, when
applied to emergency medical
conditions: medical screenings (within
the capabilities of the hospital’s
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emergency department) and ancillary services routinely available to the emergency
department to evaluate such conditions, as well as any additional examinations and
treatments necessary to stabilize the patient. An emergency medical condition is defined as
a condition which manifests itself through symptoms of such severity that a prudent person
(with average medical knowledge) would reasonably think that failure to receive immediate
medical attention will:

B Place the individual’s health (or, with respect to a pregnant woman, the health of the
woman or her unborn child) in serious jeopardy

B Cause serious impairment to bodily functions

B Cause serious dysfunction of any bodily organ or part

Employers will want to review their current definition of emergency services and amend it
to match this definition.

If emergency care is provided on an out-of-network basis, any applicable copayments or
coinsurance cannot exceed the copayments or coinsurance that would apply if the services
were provided in-network. In addition, the plan must provide benefits equal to greatest of
the following three amounts:

B The amount negotiated with in-network providers for the emergency services
furnished, excluding any in-network copayment or coinsurance that would be imposed
on the participant for such services. If there is more than one amount negotiated with
in-network providers for such services, the required benefit amount generally is the
median amount, determined according to the regulations, excluding any copayment or
coinsurance that would apply if such services were provided in-network.

B The amount for the emergency service calculated using the same method the plan
generally uses to determine payments for out-of-network services (such as the usual,
customary and reasonable amount), excluding only the copayment or coinsurance
actually imposed on the participant rather than the out-of-network copayment or
coinsurance that would usually apply. For example, if a plan generally pays 70% of the
usual, customary and reasonable amount for out-of-network services, the required
benefit amount is 100% of the usual, customary and reasonable amount for the service,
reduced by the copayment or coinsurance that would apply if the emergency services
were provided in-network.

B  The amount that would be paid under Medicare Part A or Part B for the emergency
services, reduced by the copayment or coinsurance that would apply if the emergency
services were provided in-network.

Aplan’s carrier or TPA generally will determine these amounts in the course of paying
claims. For those plans under which there is no per-service amount negotiated with in-
network providers (such as under a capitation payment arrangement), the first amount
above would be disregarded. A participant could be required to pay (in addition to the in-
network copayments and coinsurance) the excess of the out-of-network charges for the
emergency services over the amount the plan is required to pay (i.e., balance-billing). The
agencies want to ensure, however, that the plan pays a “reasonable” amount before the
participant would become responsible for balance billing amounts. The calculation
discussed above is the method to determine the reasonable amount that the plan must pay.

Any cost-sharing requirements other than a copayment or coinsurance requirement (such

as a deductible or out-of-pocket maximum) may be imposed with respect to emergency
services provided out-of-network if the cost-sharing requirement generally applies to
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out-of-network benefits. A deductible may be imposed with respect to out-of-network emergency services only as
part of a deductible that generally applies to out-of-network benefits. If an out-of-pocket maximum generally
applies to out-of-network benefits, that out-of-pocket maximum must apply to out-of-network emergency services.

EXAMPLE UVW Company's group health plan provides coverage for emergency services and imposes a $60
copayment on emergency services without preauthorization, whether provided in-network or out-of-network.
If emergency services are preauthorized, the plan waives the copayment, even if it later determines the
medical condition was not an emergency medical condition. By requiring an individual to pay more for
emergency services if the individual does not obtain prior authorization, the plan violates the requirement
that the plan cover emergency services without the need for any prior authorization. (By contrast, if, to have
the copayment waived, the plan merely required that it be notified, then the plan would not violate the
requirement that the plan cover emergency services without the need for any prior authorization.)

EXAMPLE JKL Company's group health plan generally imposes a $250 deductible for emergency room
visits, whether in-network or out-of-network, and this deductible applies even if the plan’s annual deductible
and out-of-pocket maximum have otherwise been met. Because this deductible does not apply to out-of-
network services generally, it must be eliminated. The plan’'s annual deductible that applies to all
out-of-network benefits may continue to apply.

With respect to insured plans and plans that are not subject to ERISA, the prohibitions, restrictions and protections
listed above do not preempt other state and federal rules, to the extent the other rules are more protective of
individuals. For example, if a state law provides a more stringent standard for permissible rescissions than that
provided in the health care reform law, then the state law would not be preempted by the federal mandate. This
means that an insured plan would be subject to this requirement and could not rescind coverage unless the
situation met the more stringent standard of the state law. For self-insured ERISA plans, the broader preemption
provisions of ERISA continue to apply and state laws that are more protective of individuals than the federal
standards are unlikely to apply. For additional information about ERISA preemption of state laws, see Willis
Executive Signal, Issue 6, “ERISA Preemption: What Is It, and Why Is It Important?”

While any guidance on health care reform is welcome, the recent regulations, unfortunately, do not address all
questions that employers have. Additional guidance is necessary to fully understand certain requirements under
the health care reform legislation (e.g., the definition of essential health benefits for purposes of the annual and
lifetime limits). However, the current guidance makes it clear that a review of the employer’s group health plan is in
order and plan changes likely are needed to comply. This is particularly true as holding onto grandfather plan status
for any length of time may prove difficult and even grandfathered plans will not be able to avoid all the new
mandates.
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KEY CONTACTS

U.S. HUMAN CAPITAL PRACTICE OFFICE LOCATIONS

NEW ENGLAND

Auburn, ME
207 783 2211

Bangor, ME
207 942 4671

Boston, MA
617 437 6900

Burlington, VT
802264 9536

Hartford, CT
860756 7365

Manchester, NH
603 627 9583

Portland, ME
207 553 2131

Shelton, CT
203924 2994

NORTHEAST

Buffalo, NY
716 856 1100

Cranford, NJ
908 931 3005

Florham Park, NJ
973 410 4622

Morristown, NJ
973 829 6374
973 829 6465

New York, NY
212 915 8802

Norwalk, CT
203 523 0501

Radnor, PA
610 254 7289

Wilmington, DE
3023970171

ATLANTIC

Baltimore, MD
410 584 7528

Bethesda, MD
3015814261

Knoxville, TN
865 588 8101

Memphis, TN
901 248 3103

Nashville, TN
615872 3716

Norfolk, VA
757 628 2303

Reston, VA
703 4357078

Richmond, VA
804 527 2343

Rockville, MD
301692 3025

SOUTHEAST

Atlanta, GA
404 224 5000

Birmingham, AL
2058713300

Charlotte, NC
704 344 4856

Gainesville, FL
352 378 2511

Greenville, SC
704 344 4856
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Jacksonville, FL
904 355 4600

Marietta, GA
770 425 6700

Miami, FL
3054216208

Mobile, AL
251544 0212

Orlando, FL
352 378 2511

Raleigh, NC
704 344 4856

Savannah, GA
912 2399047

Tallahassee, FL
850 3853636

Tampa, FL
813490 6808
813 289 7996

Vero Beach, FL
772 469 2842

MIDWEST

Appleton, WI
414 259 8837

Chicago, IL

3122887700
3126214843
312 3487678

Cleveland, OH
216 357 5921

Columbus, OH
614 3264788

East Lansing, MI
517 349 3226
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Grand Rapids, MI Overland Park, KS
2487357249 913 339 0800
Green Bay, WI San Antonio, TX
414 259 8837 210979 7470
Milwaukee, WI Wichita, KS
414 203 5248 316 263 3211
414 259 8837
WESTERN
Minneapolis, MN
763 302 7131 Fresno, CA
763 302 7209 559 256 6212
Moline, IL Irvine, CA
309 764 9666 949 8851200
Pittsburgh, PA Las Vegas, NV
412 645 8537 602 787 6235
412 586 3524 602 787 6078
Schaumburg, IL Los Angeles, CA
847 517 3469 213 607 6300
SOUTH CENTRAL Novato, CA
415493 5210
Amarillo, TX
806 376 4761 Phoenix, AZ
602 787 6235
Austin, TX 602 787 6078
512 6511660
Portland, OR
Dallas, TX 503 274 6224
972715 2194
972715 6272 Rancho/Irvine, CA
562435 2259
Denver, CO
3037651564 San Diego, CA
3037731373 858 678 2000
858 678 2132
Houston, TX
713 6251017 San Francisco, CA
713 6251082 4152911567
McAllen, TX San Jose, CA
956 6829423 408 436 7000
Mills, WY Seattle, WA
307 266 6568 800 456 1415
New Orleans, LA
504 581 6151 The information contained in this publication is
not intended to represent legal or tax advice and
Oklahoma City, OK purposes Toumaywihtocomsdyourattorey
405 232 0651 or tax adviser regarding issues raised in this

publication.
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