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EXECUTIVE RISKS

SHOWERS, BUT NOT
THE DELUGE THAT
WAS FORECAST
When counting the tips received so far under the Securities and
Exchange Commission’s (SEC) new whistleblower bounty program,
there is obviously more to be concerned about than a simple
numbers game. But it appears that far fewer snitches have come
forward than expected despite the new rich rewards to entice
tipsters under Dodd-Frank. According to data the SEC provided
under a Freedom of Information Act request, the corporate
watchdog has received a “mere” 168 tips relating to corporate fraud
in the 6 months of the program's existence.1

This means that the SEC is receiving less than one tip a day –
compared with the “hundreds of thousands of tips [the Commission
received] each year from various sources” pre-Dodd-Frank.2 But
another way of viewing this is to consider the comment from the
chief of the SEC's Office of Market Intelligence, that the number of
"high-value" tips on fraud and other violations of securities law
numbered about two dozen a year before the [new] law but since
July, the SEC has sometimes received one or two a day.3

The “disappointing” number of new tips might be due to the fact that
the SEC's final rules for the whistleblower bounty program have yet
to be released (they are currently scheduled for release in April). A
key point that will presumably be addressed in the new rules is
whether the SEC will accede to the request that employee tipsters be
required to first go through a company’s own internal whistleblower
procedures prior to filing an official complaint. This issue, as well as a
number of other good suggestions filed with the SEC during its
comment period on the new rules, could significantly improve
implementation of the new whistleblower program.

We first discussed this issue in our September 2010 Alert on the
Wall Street Reform and Consumer Protection Act [Dodd-Frank].

LOSING “FACE”
On a topic that we first addressed in our December 2010
Newsletter, in February, the National Labor Relations Board
(NLRB) settled a case it had brought against an employer for
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discharging an employee who posted negative comments about her
supervisor on her Facebook page.4 In its complaint, the NLRB alleged
that the company “maintained overly-broad rules in its employee
handbook regarding blogging, Internet posting policy and
communications between employees” that contained unlawful
provisions prohibiting employees from posting disparaging remarks
about the company on social networking sites and further, that
enforcement of this posting policy resulted in an illegal termination
when it fired the employee.

Under the settlement agreement, the employer agreed to revise its
allegedly “overly-broad” policy so that it no longer “improperly
restrict[s] employees from discussing their wages, hours and working
conditions with co-workers and others while not at work” and agreed
that it would not discipline or discharge employees for engaging in
this type of discussion. The settlement of this case is significant for
employers, many of whom are re-thinking their internal policies
relating to employees’ use of Facebook and other social media sites
whether on or off the job. This is likely to be true whether or not the
employer is governed by the National Labor Relations Act (and hence
the NLRB).

As a result of these types of concerns, a number of Employment Practices Liability (EPL) insurers have introduced
coverage clarifications providing affirmative coverage for employment-related litigation involving the use of new media
in the workplace.5

EXPANDING BORDERS
Until now, for a successful employment action alleging harassment or discrimination in the workplace, one generally
had to be a member of a protected class or engage in protected activities (like whistleblowing) as defined by the relevant

federal, state or local statutes. A more expansive
holding by a unanimous U.S. Supreme Court
recently allowed a plaintiff to prevail who was
not himself in either a protected category (like
age, race or gender) or engaged in protected
activities. Rather, he was engaged to someone
who fell into one of these groups.6

Prior to this suit being filed, the plaintiff’s
fiancée had filed a gender discrimination charge
with the Equal Employment Opportunity
Commission (EEOC) against their joint
employer. Their employer then fired him. He
then filed his own charge under Title VII of the

Civil Rights Act, claiming that their employer had wrongfully terminated him in retaliation for her complaint.

Prior to this matter reaching the Supreme Court, the employer had won on the District Court level (winning summary
judgment) on the ground that such retaliation claims aren’t permitted under Title VII, which prohibits discrimination
against an employee. The employer won again on appeal, where the Sixth Circuit reasoned that the plaintiff was not
entitled to sue for retaliation because he had not engaged in any activity protected by the statute.

It was therefore fairly stunning to see this turned on its head by the finding that Title VII, does, in fact, grant the
claimant a cause of action; the U.S. Supreme Court found that:

The settlement of this case is significant for
employers, many of whom are re-thinking their
internal policies relating to employees’ use of
Facebook and other social media sites whether on or
off the job. This is likely to be true whether or not the
employer is governed by the National Labor Relations
Act (and hence the NLRB).
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If the facts Thompson alleges are true, his firing…constituted unlawful
retaliation. Title VII’s anti-retaliation provision must be construed to cover
a broad range of employer conduct... It prohibits any employer action that
“‘well might have “dissuaded a reasonable worker from making or
supporting a [discrimination] charge,” ’”… A reasonable worker obviously
might be dissuaded from engaging in protected activity if she knew that her
fiancé would be fired.

The EEOC recently announced that it had received just shy of 100,000 discrimination
charges during its latest fiscal year, the most ever filed against private sector employers.7

The Court’s ruling in this case signals that virtually anyone can fall into one or more
protected classes for purposes of the federal anti-discrimination laws. This makes it more
important than ever that employers implement and follow proper procedures and thorough
investigations before taking what could be adverse employment actions.

THINK GLOBALLY,
ACT LOCALLY

Increasingly, companies are looking to
extend their reach into new markets, which
often means expanding internationally – a
topic that we have repeatedly addressed
over the years and most recently in our
International Alert for February 2011, on
how to design a D&O program so that it can
respond locally to global exposures. As part
of this discussion, a statistic we are
frequently asked for is how many or what
percentages of companies with foreign
exposures purchase local D&O policies.
Until now, there was no reliable industry
metric available.

Fortunately, the latest Towers Watson D&O
Survey of Insurance Purchasing Trends8

sought and obtained answers to this
question. Fifty-three percent of survey
respondents (excluding charities and

nonprofits) said their companies have international operations. Of these firms, 47%
purchased a local D&O policy in a foreign jurisdiction.9 This is a marked increase over their
2008 survey results, when only 2% of respondents with international operations indicated
that they purchased a local policy in a foreign jurisdiction! They also indicated that the
larger the company, the more likely it was to buy local D&O coverage; with 68% of companies
with $10 billion or more in assets indicating that they bought local cover, while only 23% of
companies with less than $250 million in assets indicated that they did so.10

We expect these numbers to increase as companies become more aware of local insurance
requirements as well as potential local exposures for their executives.

http://www.willis.com/Documents/Publications/Services/International/2011/Intl_Alert_FAQ_on_Global_DO_48.pdf
http://www.willis.com/Documents/Publications/Services/International/2011/Intl_Alert_FAQ_on_Global_DO_48.pdf


CONTACTS
For additional information, please contact your Willis Client Advocate® or

Atlanta, GA
Charles Maxell
404 224 5123
charles.maxell@willis.com

Boston, MA
David Goldstein
617 351 7498
david.goldstein@willis.com

Chicago, IL
Brian Gauen
312 288 7269
brian.gauen@willis.com

Denver, CO
Jim Iacino
303 218 4039
jim.iacino@willis.com

For past issues of our publications on other topics of interest, please visit the
Executive Risks website.

Executive Risks Alerts and Newsletters provide a general overview and discussion on a wide
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in any specific situation.

1 The count is from July 22, 2010, when the program was launched, through Feb. 2, 2011:
“SEC whistleblower call draws few tipsters,” February 23, 2011.

2 From testimony by Linda Chatman Thomsen, the Director, Division Of
EnforcementU.S. Securities and Exchange Commission before the U.S. Senate Committee
on Banking, Housing and Urban Affairs, January 27, 2009.

3 From the SEC Speaks event sponsored by the Practicing Law Institute as reported in “The
SEC Gets More Whistleblower Tips,” February 5, 2011.

4 See the press release from the NLRB dated February 2, 2011, entitled “Settlement reached
in case involving discharge for Facebook comments.”

5 The specific case that we are discussing is unlikely to be covered by most commercially
available EPL insurance, as most, if not all such policies include wording excluding actions
under the National Labor Relations Act.

6 Thompson v. North American Stainless, LP, No. 09–291. 567 F. 3d 804, reversed and
remanded.

7 Charges Pending Data from EEOC 2010.
8 The pool of 496 respondents to the 2010 Survey was weighted toward large institutions

and entities. www.towerswatson.com/united-states/research/3790#.
9 Figure 8, page 8 of the Towers Watson Directors and Officers Liability: 2010 Survey of

Insurance Purchasing Trends.
10 Figure 9, page 9 of the Towers Watson Survey.
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