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Health Plan Mismanagement Lawsuit 
 
Riscomp Industries, Inc. which operated under the name RJ Associates, was a 
Minnesota corporation providing professional employer services to clients in 13 
states.  The health plan was a multiple employer welfare arrangement (MEWA) 
that provided medical, dental, life and death benefits to almost 1,800 participants 
before Riscomp declared bankruptcy. 
 
Former Riscomp executives are being sued by the U.S. Department of Labor for 
mismanagement of the firm’s health plan that left plan members with more than 
$2.1 million in unpaid health claims.  The suit alleges that three top executives 
violated ERISA when they allegedly embezzled more than $1.2 million of health 
plan contributions.  At the time of the purported violations, the defendants also 
served as trustees to the health plan.  
 
If successful, the suit will require the executives to pay for any losses, including 
interest, and to undo any prohibited transactions with the plan.  It will also perma-
nently bar the defendants from service as fiduciaries or service providers to any 
ERISA-covered plan in the future.  The suit also asks the court to remove Ris-
comp as the plan’s administrator, to appoint an independent fiduciary to manage 
the plan, and to require the former executives to pay the costs of the independent 
fiduciary.  The bankruptcy trustee also agreed to restore $86,000 in assets trans-
ferred to Riscomp’s bankruptcy estate.  
 
 
Aggressive DOL Auditing 
 
Since 2000, Employee Benefit Security Administration (EBSA) has launched an 
enforcement initiative specifically targeting health plans.  Currently, EBSA is tar-
geting both pension plans and health plans due a number of high profile cases in 
the ERISA area and the numerous bankruptcies filings, (as substantiated by the 
previous article).  Regardless of whether a plan sponsor files for bankruptcy, 
EBSA conducts “random target audits” of health plans merely to ensure timely 
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payments and generally to spot check compliance with ERISA and HIPAA.  Additionally, the DOL has 
initiated audits aimed at finding and monitoring Multiple Employer Welfare Arrangements (MEWAs) and 
assuring compliance.   
 
One audit priority is the overall plan documentation and compliance with the reporting and disclosure 
requirements of ERISA.  Many plan sponsors do not have formal ERISA plan documents but simply sub-
stitute booklets supplied by the insurance carriers.  These booklets often do not meet ERISA’s many 
compliance standards and requirements.  Booklets issued by the insurance carrier are often blanket in-
surance policies or contracts created by the insurer for the majority of their clients.  They are rarely tai-
lored to the client’s specific needs so many plan sponsors are not operating their plan in conformity with 
their plan document — a fundamental ERISA fiduciary violation.    
 
Moreover, health plan documentation created by an insurance carrier is often not in compliance with all 
of the legal requirements of ERISA and the Health Insurance Portability and Accountability Act (HIPAA).  
Generally, the focus of the insurance carrier is on satisfying applicable state insurance law as opposed 
to addressing ERISA requirements which must be contained in the plan documentation.   
 
Plan sponsors with numerous insurance contracts should consider having a “wrap plan” drafted for their 
health plan.  A wrap plan is an ERISA plan document that contains all the necessary legal requirements 
of ERISA in addition to incorporating all of the insurance certificate booklets by reference.  This in effect 
bundles the insurance contracts for compliance purposes, creating a cost effective alternative for ERISA 
compliance.  With the creation of a wrap plan, the plan sponsor need only file one Form 5500 with vari-
ous Schedules A for each insurance contract offered.   
 
Wrapping all plans together works nicely for ERISA purposes; for certain HIPAA privacy purposes it 
adds a step to HIPAA privacy and security-related compliance.  If group health plans and non-health 
plans are bundled, the sponsor must be sure to designate the plan as a hybrid plan for HIPAA purposes.  
Although a hybrid designation must be included in the “wrapper” plan document, the health plan will still 
be treated in all other aspects under HIPAA as a separate plan.   
 
Further ERISA violations include the following:  
 
• Failing to operate the plan prudently and for the exclusive benefit of participants.  

• Using plan assets to benefit others, including the plan administrator, the plan sponsor, and parties 
related to these individuals.  

• Failing to properly value plan assets at their current fair market value, or to hold plan assets in trust.  

• Failing to follow the terms of the plan.  

• Failing to properly select and monitor service providers.  

• Taking any adverse action against an individual for exercising his or her rights under the plan (e.g., 
being fired, fined, or otherwise being discriminated against). 
  

EBSA also conducts investigations of criminal violations such as embezzlement, kickbacks, and false 
statements under the U.S. Criminal Code.  
 
 
Employer-Backed Health Care:  Here to Stay? 
 
To paraphrase Mark Twain, the demise of the employer-provided benefit plan has been greatly exagger-
ated.  The New York Times recently published an article proclaiming that employer-based health benefit 
coverage was likely around to stay.  The article relies mainly on opinions from policy analysts and con-
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sultants in Washington and around the country.  The reason they give is that none of the other possibili-
ties, like a government-run plan or some new private-sector solution, have enough support to serve as a 
replacement.   
 
Inspiring the latest round of debate is the proposal introduced last month by the President’s Advisory 
Panel on Federal Tax Reform.  Under the proposal, tax breaks for both employers and their workers for 
health benefits are limited to $11,500 of coverage for a family and $5,000 for an individual.  Under cur-
rent tax law, there are no limits to how much coverage is exempt from payroll and income taxes.   
 
Although many legislative observers say the proposal has no chance in Congress, some critics see the 
fact that the measure is being proposed at all as an early indication that an already unraveling system 
will continue to weaken.  (Only 60 percent of employers now offer coverage, compared with 66 percent 
as recently as 2003, according to annual survey conducted by the Kaiser Family Foundation.)  Large 
companies, particularly those that have long offered generous benefits to employees as part of their 
compensation, are watching carefully.   
 
Under the proposal being considered by Congress, today’s typical group health plan is not generous 
enough to be taxed.  Some consultants warn that health-care inflation could push many plans past that 
limit and create a problem for employers in the future.  Companies are also wary of Congress making 
health benefits count toward income subject to Social Security taxes.   
 
The current proposals only make the benefit over a set amount taxable to the employees.  The expecta-
tion is that if employees are taxed on the benefit anyway, they may begin to demand cash instead — 
hastening the move toward lower benefits.   
 
Employers are becoming bolder about experimenting with strategies to shift more of the additional costs 
onto their workers.  At least one of these tools, health savings accounts, would be eliminated under the 
tax advisory panel’s plan.  The proposal favors a broader savings vehicle, paid through after-tax dollars 
that could be used by families for more than health care expenses.  (Many observers already acknowl-
edge HSAs as a proven success.  See, the Wall Street Journal’s article of December 7, 2005.) 
 
Corporate executives and many others are leery of a government solution, but no one has come up with 
a private-sector option that has gained significant support.  Because individuals who buy private insur-
ance on their own pay much higher prices than the group rates employers get, many people could 
probably not afford health insurance if their employers were not involved in the purchase. 
 
Political odds are against any major tax reforms occurring anytime soon.  The debate over the fairness 
of the current tax system — which tends to benefit employees with employer-backed coverage, is not a 
new one.   
 
 
BC/BS Bank 
 
The Washington Post reports that the Blue Cross and Blue Shield Association wants to launch a bank to 
administer its consumer-directed health plans.  The aim is to simplify the administration of health sav-
ings accounts and other similar plans offered by Blue Cross insurers throughout the United States. 
 
The bank would give those enrolled in Blue Cross plans a familiar, centralized financial institution to 
monitor and access their accounts.  Currently, the Health Spending Accounts (HSAs) offered by Blue 
Cross insurers are handled by third-party banks.  Creation of the bank is subject to regulatory approval. 
 
The move into financial services is expected to be lucrative for Blue Cross.  By 2010, HSA accounts 
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could be holding as much as $75 billion in assets, according to a consulting firm report cited in the arti-
cle.  As a result, financial institutions could stand to collect up to $3.5 billion from asset management 
and account fees.   
 
About one million people have enrolled in HSAs and other similar plans since 2003, and roughly 40 per-
cent of them are with Blue Cross insurers.  Blue Cross hopes to have its bank up and running by the 
summer of 2006. 
 
 
Surgery Preview: Is Seeing Believing? 
 
Get ready for the latest wellness/educational benefit offered by certain health insurers and employers:  
video clips of live surgery.  The videos range from animated simulations to live action.     
 
Although the goals are to encourage healthy behavior to avoid surgery, to encourage individuals to con-
sider alternatives, and to encourage informed questions for the surgeon — the method may not work for 
everyone.  Some people will view the approach as “over the top.”  Some physicians have expressed 
concern that the shock value may scare people away from needed surgery. 
 
 
Postponing the Medicare Prescription Drug Benefit? 
 
Just as enrollment for Medicare’s new prescription drug benefit is underway, a small group of Republi-
can senators have proposed legislation to defer the program for two years.  This is part of a cost-saving 
measure to offset the relief and recovery costs of recent hurricanes. 
 
The proposed bill (S. 1928), is sponsored by Senator John Ensign (R) and co-sponsored by Senators 
Brownback, Coburn, Cornyn, DeMint, Graham, McCain, and Sununu.  Although the Medicare Part D 
proposed deferment has received the most notice, this bill includes other cost-saving provisions.   
 
In general this bill provides for: 
 
• A five percent reduction in the fiscal year 2006 budget for each discretionary account (with certain 

exceptions such as appropriations for the Department of Homeland Security and the Department of 
Defense) 

 
• A freeze in 2006 in the cost of living adjustment in basic rates of pay for Federal employees (except 

for Federal Law Enforcement Officers) 
 
• A two-year delay in implementing Medicare Part D and two-year extension of the drug discount pro-

gram; the transitional relief for low-income individuals would be increased from $600 to $1,200 
 
• Repeal of certain sections of the Transportation Equity Act 
 
• Establishment of a commission to review federal agencies 
 
Most commentators still assert that this proposal lacks meaningful support.  President Bush and Con-
gress worked very hard to get the prescription drug benefit legislation passed in 2003, and it is doubtful 
that Congress would want to rescind its commitment to 43 million Medicare beneficiaries, many of whom 
vote. 
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FMLA Intermittent Leave 
 
Based on two recent polls, intermittent leave (which allows time off in intervals as small as six minutes), 
is regarded as the single biggest problem with the Family and Medical Leave Act (FMLA) for employers. 
 
A survey conducted by the Society for Human Resource Management (SHRM) showed that 51 percent 
of over 350 HR professionals reported problems administering intermittent leave.  Another prominent 
survey found half of employers want stricter guidelines on the use of intermittent leave. 
 
For the most part, it appears that chronic conditions rather than life-threatening ones, are the recurring 
problem.  For example, the scheduled chemotherapy session of a cancer patient is not an issue for em-
ployers.  However, it is chronic conditions such as back pain, behavioral disorders, or diseases with sub-
jective symptoms that prove difficult to administer and occur with little warning that are giving employers 
difficulty. 
 
To curb suspected abuse of intermittent leave, employers should: 
 
• Ask for medical recertification. 
 
• Draft their FMLA request forms carefully to include language authorizing the employer to contact the 

employee’s physician (which is recommended to be used only when abuse is suspected). 
 
• Pay attention to the physician’s specialization; be wary of certifications from physicians outside their 

area of specialization. 
 
• Analyze absence patterns. 
 
Finally, employers are allowed to temporarily transfer employees using intermittent leave to a position 
where the absence can be managed more easily.  Keep in mind that the temporary position is not re-
quired to have equivalent duties, but the pay and benefits must be equivalent, and the transfer must not 
be punitive or retaliatory. 
 
 
Proper Contraception Use Pays Health Care Dividends 
 
According to the Wellsource publication, Connect.com, workforce education to encourage consistent, 
effective use of contraceptives may cut huge costs associated with pregnancies, births, abortions and 
hysterectomies related to gynecologic disorders. 
 
That article cites finding that indicate approximately 48 percent of all pregnancies are unintended, and 
53 percent of unintended pregnancies are the result of contraceptive failure.  Furthermore, the propor-
tion of women using no contraceptive method grew from 7.5 percent in 1995 to 10.7 percent in 2002 — 
a time when employer-based coverage declined.  Frequency of contraceptive use may be associated 
with an individual’s medical coverage and out-of-pocket costs. 
 
The intrauterine device, or IUD, is the most effective and least costly contraceptive method over time, 
but it gets very little use among American women — perhaps because of outdated safety concerns, said 
Dr. Raquel Arias, a gynecology professor at USC.  Roughly 80 percent of insurers cover oral contracep-
tives, but only 40 percent to 50 percent cover newer methods, such as the latest IUDs.  Perhaps, given 
the recent study results, it might make financial sense for employers to revisit those aspects of their plan 
design. 
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DOL:  Benefits Outpace Other Compensation 
 
Rising employee benefit costs again outpaced overall compensation increases, including wage ex-
penses, during the third quarter, according to a new Department of Labor report.  Those increases in 
benefit costs will continue to constrain compensation increases.   
 
Total compensation costs for private-sector workers rose 0.8 percent from June to September, com-
pared with a 0.6 percent gain the previous quarter.  Compensation costs for state and local workers rose 
1.1 percent from June to September — greater than the 0.7 percent gain during the previous quarter.  
 
However, benefit costs for private-sector employees rose 1.3 percent during the third quarter, according 
to the index.  That followed a “more moderate” gain of 0.8 percent the prior quarter, the report said.  The 
costs for state and government workers rose 1.7 percent in the September quarter, up from 1.2 percent 
during the previous period.  
 
Meanwhile, wages and salaries for private-sector employees increased 0.6 percent during the last quar-
ter, unchanged from the previous two quarters.  Wages for state and local government workers rose 0.7 
percent from June to September, following a 0.5 percent increase the previous quarter.  
 
 
California Paid Leave Program Attracts Few 
 
About 1.1 percent of eligible employees took advantage of California’s paid leave family insurance pro-
gram in its first year, according to the State Employment Development Department’s (EDD) projected 
estimates.  (For more information about California’s paid family leave law, please see Willis EB Alert #6 
and #17.)   
 
Nearly 138,000 workers out of a total covered work force of close to 13 million employees received 
about $300 million under the program, the nation’s first, which is funded by the workers themselves un-
der the State Disability Insurance program.  
 
The law, which took effect July 1, 2004, guarantees workers in California six weeks of 55 percent of their 
weekly pay, up to a maximum of $849 a week, if they need time to care for an ill child, parent, spouse or 
registered domestic partner, or to bond with a new minor child.  Workers can take off six consecutive 
weeks, or divide the leave into smaller time periods.  The benefit is funded through employee payroll 
deductions.  
 
According to the EDD, more than 88 percent of the paid family leave insurance claims were for bonding 
with a new child.  Of these, 83 percent were from mothers and 17 percent from fathers.  Nearly 12 per-
cent of the workers took leave to care for a seriously ill family member, of whom 70 percent were women 
and 30 percent men. 
 
The paid leave program does not directly provide job protection or return rights, but most many workers 
will have their jobs protected by the federal Family Medical Leave Act and the California Family Rights 
Act.  (Employees are required to take leave under FMLA and the CFRA at the same time they receive 
paid family leave insurance benefits.)  
 
The EDD did not indicate how many employees return to work after their paid leave.  However, organi-
zations report problems regarding people who are kept on the employer’s payroll for months and even 
years after they stopped working because of a disability, workers’ comp, etc.   
 
In many cases the employer is trying to be helpful and continue to extend benefits to those people.  
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However, this practice opens the employer up to discrimination claims, ongoing medical costs, refusals 
by insurers to pay the costs because the people are no longer eligible, extended COBRA liability, ques-
tions about severance, retirement plans, and more.  The best practice is to terminate those employees 
as soon as allowable.   
 
 
Creditable Coverage Notice 
 
Medicare Part D is part of the Medicare Prescription Drug, Improvement, and Modernization Act of 2003 
(MMA).  The MMA authorizes a new benefit for retirees to have a substantial portion of their prescription 
drug costs covered by Medicare for the first time.   
 
The MMA includes additional requirements for all employer-sponsored group medical plans, not just re-
tiree medical plans.  Central among these requirements is a rule that directs employers to tell their work-
ers whether the coverage in their plan is creditable (essentially equivalent to the federal Medicare bene-
fit).  All employer sponsored plans must also annually advise the Centers for Medicare and Medicaid 
Services (CMS) as to whether or not their plan(s) provide creditable coverage.  We have had numerous 
requests for information about the MMA-mandated creditable coverage notification process, but CMS 
has not yet published guidance. 
 
We recently sent CMS a written request that they provide details about when plan sponsors might ex-
pect to receive the promised guidance.  CMS responded with the following statement: 
 

“CMS expects to publish guidance soon that specifies both the deadline and the method for submit-
ting creditable coverage information to CMS.  The guidance will be posted on the Creditable Cover-
age webpage at http://www.cms.hhs.gov .  Until that guidance is issued, prescription drug plan 
sponsors should not attempt to submit creditable coverage information to CMS because the at-
tempted submission will not be in the form or manner that will be specified in the upcoming guid-
ance.” 

 
 
Building a Healthier You:  One Step at a Time 
 
The Wall Street Journal recently reported on a new engineering trend in architectural construction.  In-
stead of designing buildings that simply get people from Point A to Point B as quickly and easily as pos-
sible, companies have a new objective:  encouraging the building’s occupants to be more physically ac-
tive.   
 
Companies that commission the construction of their work facilities are using building design as a vehi-
cle for promoting a healthier work force.  Specifically, in an effort to stem the rise in obesity and its nega-
tive effects, there is a growing interest in ‘health-related design.’  This type of design includes incorporat-
ing walkways to connect buildings and making the use of stairs a more appealing alternative to elevators 
by changing the design of the stairs to make them easier to climb, having elevators less centrally located 
— and even making the elevators move more slowly than usual. 
 
Various studies conducted in this area have shown that these design changes have noticeable and 
beneficial affects on a person’s health.  At a time when leisure-time physical activity in the United States 
is falling considerably, walking up stairs may be the only significant exercise many employees get.  It is 
estimated that climbing up stairs for just two minutes a day lets a person burn an extra 5,800 calories, or 
1.6 pounds, a year.  This could mean that the average one pound per year weight gain of Americans 
could be eliminated.   
 

http://www.cms.hhs.gov�
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Since You Asked:  HDHPs and Medicare Part D 
 
A FOCUS on Benefits reader recently posed a question that has surfaced with some regularity as plan 
sponsors work to comply with the requirements of the Medicare Modernization Act (MMA) and its re-
quirement that all group health plan sponsors send out notices of creditable or noncreditable coverage 
to each plan participant.  The plan sponsor has asked how the carrier could maintain that the benefit is 
creditable, what its next steps should be, and who would be liable for an incorrect determination of cred-
itable or non-creditable status?   
 
General facts 
 
A plan sponsor offers a high deductible health plan (HDHP) which includes a deductible of $1,500 
(single) and $2,200 (family).  The HDHP has an integrated prescription drug benefit, and the fully-
insured carrier has provided information to the plan sponsor, indicating that the HDHP provides credit-
able coverage.  Because the IRS considers the availability of “Rx coverage” a feature that makes a par-
ticipant ineligible for HSA eligibility, the HDHP plan being considered for purposes of this question does 
not permit the use of an HSA.  The client is cautious about sending out notices of creditable coverage 
because it suspects that the carrier might have incompletely reviewed the plan’s structure.   
 
Analysis 
 
Plan sponsors should remember that there is a four-part “do-it-yourself” test for benefit creditability.  One 
of those parts involves a determination of whether the benefit plan is designed to pay an average of 60 
percent of participants’ prescription drug claims.  It is very possible that the fully-insured carrier took a 
cursory look at the benefit structure that it was providing and that it made a determination that the bene-
fit structure passed this prong of the four-part test.  Unfortunately, the 60 percent test is only part of the 
analysis.   
 
Most high deductible health plans will have a deductible that is higher than $250 (to be a “high deducti-
ble health plan” for Health Savings Account purposes, the minimum deductible must be at least $1,050 
in 2006).  In the case of HDHPs with an integrated prescription drug benefit, to pass the four-part test 
the integrated health plan cannot have more than a $250 yearly deductible.  Accordingly, almost any 
benefit that is referred to as a high deductible health plan (especially HDHPs under an HSA) will fail to 
pass the four-part creditability test.   
 
Plan sponsors with a benefit structure that fails to pass the four-part test have two options:  

1. They can send out notices of noncreditable coverage to all participants; or 

2. They can consider the option of hiring an actuary to perform testing and provide an actuarial attesta-
tion that the coverage is creditable on that basis. 

 
Although it is possible that some HDHPs will pass the actuary’s testing — and be determined to be cred-
itable — there is a cost associated with this option.  Plan sponsors that are not applying for the Medicare 
Part D subsidy may determine that an actuarial confirmation is not worth the cost to the plan.   
 
Generally, plan sponsors of fully-insured benefits are relying upon the carriers to determine whether or 
not the coverage is creditable — in most cases, such determinations by carriers are correct.  However, 
as is this case, plan sponsors should review the carrier’s creditability determination, especially in in-
stances where a HDHP is offered.  Ultimately, the burden to produce accurate notices of creditable cov-
erage falls on plan sponsors.  Employers should ask questions if they suspect the accuracy of any deter-
mination.  
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U.S. Benefit Office Locations 
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