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Final USERRA Regulations: Required Steps for Employer Compliance

The Department of Labor (“DOL”) recently published final USERRA regulations which are effective starting January 18,
2006. The first step that employers will need to take in order to comply is to post a new notice as described in this Alert.
In addition, this Alert describes two potential employee benefits compliance pitfalls under the regulations and actions that
employers can take to address them. Finally, this Alert also provides some highlights of the regulations’ other provisions

regarding employee benefits.

“USERRA" is the acronym for the Uniformed Services Employment and Reemployment Rights Act of 1994. USERRA
provides various protections to individuals who leave their jobs to serve in the military — including those called up from
the reserves or National Guard — or perform certain other service. (The regulations refer to service for which USERRA
provides protections as “service in the uniformed services.” For convenience, we refer to USERRA-covered service as
military service.) The DOL’s Veterans’ Employment and Training Service (VETS) administers USERRA. Virtually all
employers — public and private, and regardless of size — are subject to USERRA.

Posting Requirement

Legislation passed late in 2004 added a posting
requirement to USERRA, under which employers must
notify all employees of their rights under USERRA. Now,
along with issuing final USERRA regulations, the DOL
also made some minor revisions to its previous USERRA
forms. (The DOL has issued two versions — one for
private and state employees, and one for federal
agencies.)

Employers may satisfy this notice requirement by posting
the notice where other employee notices are customarily
posted. Employers also may use alternative means of
providing the notice, including hand-delivery or mailing.
In order to comply with the posting requirement, on or
before January 18, 2006, employers should post the
updated USERRA poster in a conspicuous location
where other employee notices are posted.

The new notices are available online through the
Department of Labor at:

e http://www.dol.gov/vets/programs/userra/
USERRA Private.pdf (private/state employers), and

e http://www.dol.gov/vets/programs/userra/
USERRA federal.pdff#federal (federal employers).

Employee Benefits Requirements

The regulations address a broad range of topics under
USERRA and include provisions relating to employers’
obligations to continue benefits for those on military leave
and to reinstate benefits for those who return from military
leave. In the continuing benefits category, the regulations
explain USERRA's requirements that:

e Employers allow a COBRA-like opportunity to
continue health coverage for up to 24 months
during military leave (only 18 months’ continuation
is required for those who elected USERRA
continuation before December 10, 2004, however);
and

e Employers allow those on leave for military service
to continue non-seniority benefits other than health
plan coverage (e.g., accrual of vacation pay, life
insurance, and disability coverage) on the same
basis as other employees on comparable leaves
continue such benefits.

First Potential Pitfall — Adopting Reasonable
Election and Pay Procedures

Although the USERRA continuation opportunity is similar to
COBRA, it is not identical. For example, unlike COBRA,
USERRA does not specify minimum periods during which
employees must elect and pay for continuation coverage.
The regulations confirm that employers may:
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e Adopt reasonable election and payment
procedures (including deadlines) with respect to
USERRA continuation coverage, and

e Subject to several exceptions, terminate
coverage of employees who do not elect or pay
for USERRA continuation according to those
procedures.

The regulations also note that it may be reasonable to
adopt COBRA-compliant procedures as USERRA
procedures, provided there is no conflict with USERRA
requirements. To avoid a conflict, an employer that
adopts its COBRA procedures as its USERRA
procedures would need to allow exceptions to the
deadlines for elections and payments for situations where
it would be unreasonable or impossible for an employee
going on military leave to make an election or in which
military necessity precluded making an election.
(USERRA’s provisions also are more generous than
COBRA in certain other respects and additional
exceptions to COBRA procedures should be made to
ensure that an employee who qualifies for both COBRA
and USERRA has the benefit of USERRA’s protections.)

The potential pitfall arises because the regulations
indirectly penalize employers that do not adopt election
and payment procedures. If the employer does not have
reasonable USERRA continuation election procedures,
the penalty is the election period remaining open for up to
24 months. This means that the employer's plan will
potentially remain liable for continuation coverage costs
that might otherwise have been avoided. The effect of
failure to have payment procedures is less clear, but
some might read the regulations as disallowing
termination of an employee’s coverage for failure to make
timely payment if the plan does not have reasonable
payment procedures.

Example: Jo is an employee of Acme, Inc. and has
coverage under Acme’s health plan at the time she
gives notice of and begins leave for 18 months of
military service. Jo neither elects nor waives
coverage under Acme’s health plan until she has
been on leave for 13 months. At that time, she
requests Acme to reinstate her coverage retroactively
and tenders payment of the premiums for the
previous 13 months’ coverage. Is Acme required to
reinstate Jo’s coverage?

If Acme has not adopted reasonable election
requirements, then it must retroactively reinstate Jo’'s
coverage when she tenders payment. If Acme has
adopted reasonable USERRA election procedures,
however, then Acme may be able to deny the
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retroactive reinstatement request. Even if Acme has
reasonable election procedures in place, Jo will be
entitted to retroactive reinstatement if it was
impossible or unreasonable for Jo to elect
continuation during the election period specified in
the Acme’s procedures, or if doing so was precluded
by military necessity. In addition, even if Acme can
refuse retroactive reinstatement at the time of Jo’s
request, she will be entitled to prospective
reinstatement of her health coverage with no waiting
period or, subject to minor exceptions specified in
USERRA, preexisting condition exclusion when she
returns to employment with Acme if she meets
USERRA's reemployment requirements.

Although adopting election procedures does not
guarantee that an employer will not be required to
retroactively reinstate health coverage as much as 24
months after a military leave begins, it does provide some
protection. Employers that are subject to both COBRA
and USERRA may wish to begin with their COBRA
procedures and adopt modifications to them to
accommodate USERRA's requirements for those going
on military leave. Because courts generally frown on
enforcing undisclosed procedures, employers should plan
on disclosing USERRA procedures in a manner similar to
disclosures of COBRA procedures (e.g., disclosure in the
SPD and election notice).

Second Potential Compliance Pitfall —
Identifying Comparable Leaves

As noted above, USERRA entitles an employee who is
on leave for military service to continue non-seniority
benefits other than health plan coverage on the same
basis that other employees on comparable leaves
continue such benefits. If the non-seniority benefits
available vary depending on the type of leave, “the
employee must be given the most favorable treatment
accorded to any comparable form of leave.” The
regulations provide some clarification of how to determine
which leaves are considered comparable to leave for
military service, noting that “the duration of the leave may
be the most significant factor to compare” and that “other
factors such as the purpose of the leave and the ability of
the employee to choose when to take the leave should
also be considered.”

If there are variations in the benefits available for different
leaves that an employer provides, then this provision
creates a risk that an employee on military leave will
disagree with the employer's identification of the
comparable leave that is most generous to the employee.
For example, most employers continue all benefits —
including accrual of vacation pay and other paid leave —



during an employee’s paid vacation, but do not continue
all such benefits for employees taking an unpaid leave.
An employer will be best able to enforce its decision on
this issue if, before an employee starts leave for military
service, the employer identifies and documents the types
of leave it provides to employees that are comparable to
military leave and which of those leaves provides the
most favorable treatment to the employee. Clearly
communicating to an employee going on military leave
which benefits will continue — and which will not — also
may help prevent disputes.

Other Benefits Provisions

In addition to the two issues discussed in detail above,
the regulations cover a variety of other employee benefits
issues. Here are some highlights.

e Cafeteria Plans. The final regulations confirm
that health care flexible spending account (FSA)
plans provided through cafeteria plans are
considered health plans under USERRA.
Therefore, employees on military leave must be
allowed to continue health FSA participation for
up to 24 months. (The COBRA rule that allows
termination of COBRA coverage under certain
health FSAs at the end of the plan year in which
the qualifying event occurs does not apply to
USERRA continuation rights.)

e Health Benefits upon Reemployment. The
preamble to the regulations states that
employers are responsible for negotiating with
third-party health insurers to provide health
coverage that is compliant with USERRA. That
is, an employer remains liable for violating
USERRA even if the violation is caused by an
insurer's refusal to reinstate coverage as
required by USERRA. Therefore, in the future,
all employers should take care to have that
provision included in their contracts.

e Time for Making Contributions to Pension Plans.
An employer generally is required to make
make-up contributions to a defined contribution
plan for an employee returning from military
leave in the same amount and manner as it
made contributions on behalf of other employees
during the military leave. (A similar requirement
applies with respect to benefit accruals under a
defined benefit plan.) No such make-up
contributions are required, however, unless the
employee is actually reemployed. In the case of
plans that do not require or allow participant
contributions, the employer must make required
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contributions no later than the date they are
normally due for the year in which the military
service was performed or, if later, 90 days after
the date of reemployment. If employer
contributions to a plan are contingent on
employee contributions and the employee funds
the make-up contributions as permitted under
USERRA, the employer’s matching contributions
must be made according to the plan’s terms for
such contributions.

e Repayment of Plan Distributions. Only defined
benefit plans are required to permit an employee
to repay amounts distributed from the plan in
connection with a period of uniformed service
upon reemployment with the same employer.

Non-Benefits Provisions

In addition to addressing employee benefits issues, the
regulations interpret USERRA’s anti-discrimination and
anti-retaliation provisions, explain the requirements that
an individual must meet in order to have reemployment
rights under USERRA, and describe the role of the DOL
in enforcing USERRA. The regulations provide a number
of helpful details and they are well worth reading for
those administering military leave programs.

The regulations are available at
edocket.access.gpo.qov/2005/pdf/05-23961.pdf.
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